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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:
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Revision application to Government of India:

(1) (@) () FET e Yo FAEIH 1994 H U 3 A qqW TC FHA $ GR H GERn GRT
& IO-URT & YUF Wdd & IHded GA0ETT e e w4, 9Ra WeR, e si=red, e
Rymar, Tty #fSrer, Shaer 0 Haa, T8 A9, 95 eei-110001 & 61 ST Tfew |

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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~ goods which are expdrted to any country or territory outside India.
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Credit of any duty allowed to be utilized towards payment of excise duty on

final products under the provisions of this Act or the Rules made there under
such order is passed by the Commissioner (Appeals) on or after, the date
appointed under Sec. 109 of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No,-EA-8 as
specified under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3
months from the date on which the order sought to be appealed against is
communicated and shall be accompanied by two copies each of the 010 and
Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of

CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs. 200/- where the
One Lac or less and Rs. 1000/- where the amount

involved is more than Rupees One Lac.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. : '
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In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to-avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/-for each. :
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One copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item

of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) ﬁmw,ﬁﬁwwwﬁwaﬁsﬁﬂmmﬁw(ﬁ{m),ﬁﬁaﬁmﬁmﬁ
E1In_r:1?€TFTi?T(Demfmd)Q_Cf 23 (Penalty) &I 10% ‘?I:c?fE{W ERG aﬁaﬁ%laﬁ, Wtﬁmww—s’

o |(Section - 35 F.of the Central Excise Act,' 1944, Section 8i3 & Section 86 of the Finance Act,
1994) ‘ ; £

e 3caTG e 3T TaT T F 3T, LA grem ”a-Tcﬁ'c?IEﬁ'l'Hi?T"(Du’gy Demanded) -
0] (Section) W3 11D & e AU T

(ii) 21T TTeTel YdT hise el TR,

(i) == e Ffe st ¥ e 6 & agd &F .

o g o AT e arfer 3 et e e A gt #, arder et 35 Fore o areh e R T g

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the

pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C (2A)
and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) ~ amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(i) amount payable under Rule 6 of the Cenvat Credit Rules.

Wmﬂﬁ.gaaﬁar%qﬁrmmwﬂ?mﬂaﬁaﬁmaﬁ;?ﬂ‘mmﬁmﬁag‘ra’rm”w%am
mra;?«ﬁ-q%10%ai1ramqraﬁ'raﬁaﬁ?ravgﬁaﬁ—craaam$1o"/ogvm1a*q1a?rmuaw-ﬁ%l
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ORDER-IN-APPEAL

S No | Appeal No. Order-in-Original No. & Date Amount involved

1 29/North-appeals | 648-651//Reb/1I/17-18 dated Rs.7,30,019/-
/18-19 09.02.2018

2 88/North- 679-686/Reb/11/17-18 dated Rs.14,97,490/-
appeals/17-18 02.05.2018

3 130/North- 692/Rebate/I1/17-18 dated 2,24,734/-
appeals/18-19 12.07.2018

The above three appeals have been filed by M/s Nandan Terry Pvt Ltd,
Dholka, Gujarat [for short-the appellant] against the Orders-in-Original mentioned
above [for short-impugned order] passed by the Assistant Commissioner of Central

Excise, Division-V, Ahmedabad North [for short-the adjudicating authority].

2, Briefly stated, the appellant has filed rebate claims amounting to rupees
mentioned in the above table, under Rule 18 of Central Excise Rules, 2002 (CER)
before the jurisdictional officer for refund of duty paid on goods falling under
chapter 63 of Central Excise Tariff Act, 1985 which was cleared under Drawback
Scheme. During scrutiny of relevant documents filed for rebate claims, it observed
that apart from availing facility of CENVAT credit under Cenvat Credit Rules, 2004
(CCR) they also availed facility of Drawback under Column “A” of the Drawback
Schedule i.e Drawback when CENVAT facility not availed. From the verification of
documents, it observed that they applied rebate of duty paid on exported goods
(which is given to offset taxes suffered by finished goods) and also claimed benefit
of Drawback at higher rate (to offset taxes suffered by inputs which includes
Customs, Central Excise and Service Tax component put together). Thus, as it
appeared that they were claiming two benefits simultaneously by contravened the
provisions of Rule 3 of Customs, Central Excise Duties and Service Tax Drawback
Rules 1995 (Drawback Rule) and Sr.No.7 of Notification No.131/2016-Customs (NT)
dated 31.10.2016, a show cause notice dated 11.04.2017 and 25.05.2017 was
issued to the appellant for rejection of said rebate claims. Vide impugned order, the

adjudicating authority has rejected the said claims on the grounds alleged in the

impugned notices.

3% Being aggrieved, the appellant has filed the instant appeals on the grounds

that:

« The adjudicating authority has not correctly appreciated that they had
exported goods which were manufactured out of inputs where no input credit
or input service credit was taken but exported goods on payment of duty
which was debited from their CENVAT credit account of capital goods; that
rebate is unreasonably denied on the ground that they had claimed excess
claim of drawback, however, they are eligible such claim when no credit of
duty paid on inputs or input service was not taken.

« They were clearing their final products in domestic market without payment
of duty, claiming exemption of npti_fiﬂéia‘t_i_‘\dﬁ?; 0.30/2004-CE following not to

take credit of duty paid on input‘sfbr;i/np‘ljfsé\}j?i,, ; that while exporting goods

3
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they paid duty from the accumulated credit of capital goods which is
allowable under Rule 18 of CER: that the adjudicating authority has relied
upon notification No.131/2016-Cus (NT) but not applied it correctly in fact of
the case as to whether they taken credit of duty paid input of input service.

« Drawback has no connection with duty paid on capital goods or finished
goods being exported; that rebate under Rule 18 directly has nexus with
Drawback of duty paid on inputs or input service; that entire Drawback Rules
deals with granting back incidence of duties paid on raw material either
excise or customs and service tax on input services used in the manufacture
of goods but the said rules do not provide for Drawback of duty paid on
capital goods in any manner; that rebate benefit cannot be denied when

facts of export is not in any dispute.
e They relied on case laws viz- 2014 (3114) ELT 1006 GOI; 2015 (320 ELT 671

GOI and other various case laws in their favour.

4, Personal hearings in all the three appeals were granted on 17.08.2018,
07.09.2018. However, the appellant sought adjournment on 07.09.2018.
Accordingly, another chance of personal hearing was granted on 19.11.2018,
13.12.2018, 17.01.2019. However, the neither sought any adjournment nor
appeared for the same. Since sufficient opportunities of personal hearing were
granted and the appellant failed to avail the chances, I take the appeals for decision

ex-parte as per provisions of Section 35 (1A) of Central Excise Act, 1944.

5. I have carefully gone through the facts and records of the case and
submissions made in the appeal memorandum. The issue to be decided in the
instant appeals is as to whether the appellant is eligible for both the benefit of

higher Drawback and rebate on duty paid exported goods.

6. I find that the issue involved in the instant case has already been decided by
me vide OIA No.AHM-EXCUS-002-APP-251-252-17-18 dated 29.12.2017 in respect
of appeal filed by the appellant against OIO dated 22-05-2017/28.06.2017. Since
the said decision was not rejected by any higher authority till date, I am bound to

follow the same in this case also.

7. In the instant cases, the adjudicating authority has denied the rebate claim
on the grounds that when the appellant had availed the duty Drawback of Customs,
Central Excise duty and Service Tax on the exported goods, they are not entitled
for the rebate under Rule 18 of CER by way of cash payment as it would result in
double benefit; that the higher Drawback and the rebate is deliberated in the case
of M/s Ragav Industries Ltd by the Hon’ble High Court of Madras [2016 (334) ELT
584] and the Hon’ble Court has denied the rebate as per the proviso to Rule 3 of
the Drawback Rules. On other hand, the appellant submits that they cleared goods

export under payment of duty from the:. CEN\:/AT credit accumulated on capital
goods and as per notification No. 131/2006—Cus (d\\IT) dated 31.10.2016 for availing
higher Drawback, no CENVAT cred‘t ﬁ%cmty has%:ejen availed for any of the inputs or

‘ \(B{5 )3
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input services used in the manufacture of export product; that the provisions of the

said notification has not been considered by the Hon'ble Court in the decision supra.

8. At the outset, I observe that the genesis of the dispute is as to whether the
appellant is eligible for rebate of duty paid on the exported goods from the
accumulated CENVAT credit of capitals goods, while claiming higher Drawback rate

as specified under notification No.131/2006-Cus supra.

9. The rebate of central excise duty paid on finished goods governs under Rule
18 of CER and the provision of drawback of duty of material/inputs used in
manufacture of export product has been provided under Section 75 of the Customs
Act, 1962. Further, Customs, Central Excise Duties and Service Tax Drawback
Rules, 1995 has been formulated under said Section 75 of the Customs Act, 1962.
The said Drawback Rules, 1995 as amended, empowers the Government to issue
notification at such amount or at such rate, as determined by the Central
Government. The Central Government has issued notification No. 110/2015-Cus.
(N.T.), dated 16-11-2015 with respect to All India Rates of Drawback which was
superseded by notification No.13 1/2016-Cus (NT) supra.

10. The rebate under Rule 18 of CERA stipulates that

“Where any goods are exported, the Central Government may, by notification, grant
rebate of duty paid on such excisable goods or duty paid on materials used in the
manufacture or processing of such goods and the rebate shall be subject to such
conditions or limitations, if any, and fulfillment of such procedure, as may be

specified in the notification”.
Proviso to Rule 3 of Drawback Rules states that

" drawback may be allowed on the export of goods at such amount, or at such rates,
as may be determined by the Central Government, provided that where any goods
are produced or manufactured from imported materials or excisable materials or by
using any taxable services as input services, on some of which only the duty or tax
chargeable thereon has been paid and not on the rest, or only a part of the duty or
tax chargeable has been paid; or the duty or tax paid has been rebated or refunded
in whole or in part or given as credit, under any of the provisions of the Customs Act,
1962 (52 of 1962) and the rules made there under, or of the Central Excise ACt,
1944 ( 1 of 1944) and the rules made there under, or of the Finance Act, 1994 ( 32
of 1994) and the rules made there under, the drawback admissible on the said goods
shall be reduced taking into account the lesser duty or tax paid or the redate, refund

or credit obtained”

The superseded notification No.131/2016-Cus supra determines the rates of
Drawback as specified in the schedule to the said notification subject to certain
notes and conditions. Condition No.12 (a) clarifies the expression “when Cenvat

facility has not been availed” used in the said schedule is as follows:

“the exporter shall declare, and if necessary, establish to the satisfaction of the
Assistant Commissioner of Customs or Assistant Commissioner of Central Excise, as
the case may be, that no Cenvat facility has been availed for any of the inputs or

input services used in the manufacture of the:'exbbﬂjp{oduct. 2
3\
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11. The Rebate under Rule 18 of the Central Excise and Drawback under customs
are two different issues. One can claim rebate of the excise duties paid on the
clearance of export goods from central excise authority. The drawback is under AIR
- Drawback schedule wherein two separate rates has been indicated. One Rate is
applicable when CENVAT credit availed and another rate is when CENVA:l‘ credit not
availed. In the instant cases, the appellant availed the rate of Drawback under the
schedule “when CENVAT facility has not been availed”. The appellant vehemently
argued that the expression “when CENVAT facility has not been availed” clarifies
that while availing the facility of Drawback, they should not avail the facility of

CENVAT for any of the inputs or input services used in the manufacture of export

goods; that they have not taken any CENVAT credit on the inputs or input services
used in the manufacture of export goods but availed CENVAT credit of capital goods
used in the factory and utilized said credit while exporting goods. Thus, they are

eligible for rebate.

12. I observe that the adjudicating authority has denied the rebate bésed on the
decision of M/s Ragav Industries Ltd supra. I have perused the said decision of
Hon’ble High Court. I observe that the Hon'ble High Court has considered an
identical issue in the said decision; that in the facts of the said case also the
petitioners exported finished goods by paying duty under CENVAT credit of capital
qgoods and claimed duty Drawback on higher side. I fufther observe that the said

decision was pronounced on the basis of an appeal filed by M/s Raghav Industries
Ltd against the Order No. 51/2015-CX, dated 24-8-2015 passed by the
Government [2016 (334) E.L.T. 700 (G.O0.L).],. In the said order dated
24.08.2015, the Government has hold that the rebate claims of duty paid on
exported goods are not admissible under Rule 18 of CER when exporter has availed
higher rate of duty drawback of Customs and Central Excise in respect of exported
goods. The Hon'ble High Court has also uphold the decision of the Government and
stated that “the' respondents have rightly rejected the claim made by the
petitioners. I do not find any error in the order passed by the respondents and the

writ petition is liable to be dismissed

13. The appellant argued that the provisions of notification No0.131/2016-Cus
supra were not brought to the notice of the Hon’ble High Court of Madras in Raghav
Industries Ltd’s case and the observations made therein may be construed to be
per incuriam and cannot be treated as binding effect in the facts of this case. This
argument is not correct and acceptable, looking into the backdrop of the facts
discussed in the decision of Hon'ble Court. The gist of the decision is reproduced

below:

“11.Heard both sides and perused the Téterfaly avav{gbfe on record.

12. After clearing the goods on p;ayment of ty» nder claim for rebate, the
petitioners should not have claimed dfawtnav@:or : 'e(c ntral excise and service tax
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portions, before claiming rebate of duty paid and they should have paid back the
drawback amount availed before claiming rebate. When this was not done, availing
both the benefits would certainly result in double benefit.

13. While sanctioning rebate, the export goods, being one and the same, the
benefits availed by the petitioners on the said goods, under different scheme, are
required to be taken into account for ensuring that the sanction does not result in
undue benefit to the claimant. The ‘rebate’ of duty paid on excisable goods exported
and ‘duty drawback’ on export goods are governed by Rule 18 of Central Excise
Rules, 2002 and Customs, Central Excise Duties and Service Tax Drawback Rules,
1995. Both the rules are intended to give relief to the exporters by offsetting the
duty paid. When the petitioners had availed duty drawback of Customs, Central
Excise and Service Tax on the exported goods, they are not entitled for the rebate
under Rule 18 of the Central Excise Rules, 2002 by way of cash payment as it would
result in double benefit. 4
14. As per the proviso to Rule 3 of Customs, Central Excise Duties and Service Tax
Drawback Rules, 1995, a drawback may be allowed on the export of goods at such
amount, or at such rates, as may be determined by the Central Government
provided that where any goods are produced or manufactured from imported
materials or excisable materials or by using any taxable services as input services,
on some of which only the duty or tax chargeable thereon has been paid and not on
the rest, or only a part of the duty or tax chargeable has been paid; or the duty or
tax paid has been rebated or refunded in whole or in part or given as credit, under
any of the provisions of the Customs Act, 1962 and the rules made thereunder, or of
the Central Excise Act, 1944 and the rules made thereunder or of the Finance Act,
1994 and the rules made thereunder, the drawback admissible on the said goods
shall be reduced taking into account the lesser duty or tax paid or the rebate, refund
or credit obtained.

15. In the judgment relied upon the learned counsel for the petitioner, the Hon'ble
Supreme Court has held that the benefits of rebate on the input on one hand as well
on the finished goods exported on the other hand shall fall within the provisions of
Rule 18 of Central Excise Rules, 2002 and the exporters are entitled to both the
rebates under the said Rule.

16. In the case on hand, the benefits claimed by the petitioners are covered under
two different statutes - one under Customs, Central Excise Duties and Service Tax
Drawback Rules, 1995 under Section 75 of the Customs Act, 1962 and the other
under Rule 18 of the Central Excise Rules, 2002. Since the issue, involved in the
present writ petition, is covered under two different statutes, the judgment relied
upon by the learned counsel for the petitioner is not applicable to the facts of the
present case.

17. As per the proviso to Rule 3 of the Customs, Central Excise Duties and Service
Tax Drawback Rules, 1995, the petitioner is not entitled to claim both the rebates.”

From the above, it is very clear that the Hon'ble Court has passed the said

decision after considering all facts and materials available on records;,I observe
that while deciding the case of M/s Raghav Industries Ltd supra, the government of
India has considered the provisions of relevant notifications issued under Drawback
Rules. In the said decision, while holding that the rebate claims of duty paid

(utilized under credit of capital goods) on exported goods are not admissible under

Rule 18 of CER when exporter has availed higher rate of duty drawback of Customs

and Central Excise in respect of exported goods, Government has observed as

under:

11.As regards citing of individual interpretations/applicability of abovementioned
Notifications/Case Laws, Government observes-that Hon’ble Supreme Court in the
case of Amit Paper v. Commfssfonep‘bf 'Cen,t;[éj_f"E}cqise, Ludhiana reported in 2006
(200)_E.L.T. 365 (5.C.) = 2008 (129:SA.R: ‘5;36\-‘;‘(5.‘&) has held that primacy to a
Notification cannot be given over l{’uv!e:fi a";i-' such (ﬁféﬁpretatfon will rencder statutory
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provisions in Rules nugatory and in the case of Commissioner of Trade Tax UP v.
Kajaria Ceramics Ltd. reported in 2005 (191)_E.L.T. 20 (S.C.) it was held on the
issue of interpretation of statutes that context and parameters of statutory
provisions under which a Notification is issued, are to be read in toto and when a
Notification is issued under one statutory provision for same purpose as a chain of
progress without overlapping, the ambiguity of contents of such Notification can be
resolved by referring not only to statutory provisions but also to previous and
subsequent Notification. Further, Government, going by the observations of Hon'ble
Supreme Court in Case (i) ITC Ltd. v. CCE [2004 (171) E.L.T. 433 (S5.C.)] and (i)
Paper Products Ltd. v. C.C. [1999 (112) E.L.T. 765 (S.C.)] that the plain and simple
wordings of the (clarified/stipulated) statute are to be strictly adhered to, is of the
considered opinion that the claimed rebate of duty paid on exported goods is not
admissible in these cases”.

15. In view of above, I do not find any merit in the argument of the appellant as
discussed in para 13 above. In these circumstances, by following the decision of
Hon'ble High Court of Madras and Government’s decision in the case of M/s Raghav
Industries Ltd supra, I am of the considered view that the adjudicating authority

has rightly rejected the rebate claims filed by the appellant.

16. In view of above discussion, I reject all the three appeals filed by the

appellant. The appeals stand disposed of accordingly. srfieai =T o AT Mg erfie &

frrerr 39 s & far ST 2. 3\
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